
MEMORANDUM

To: Takoma Park City Council

Cc: Suzanne Ludlow, Todd Bolton

Via: Jessie Carpenter

From: Susan Silber, City Attorney, Kenneth Sigman, Asst. City Attorney

Subject: Legal analysis of the proposed Safe Grow Act

Date: May 20, 2013

The purpose of this Memorandum is to advise the Council regarding the City’s authority to regulate the use
of pesticides.  

Background

Proposed Legislation

The proposed legislation seeks to protect the health and safety of residents and the environment by restricting
the use of pesticides that contain toxic chemicals.  The proposal expressly restricts the use of specified toxic
pesticides for lawn care purposes, and establishes a framework for the addition of other pesticides and uses by
regulation.  The legislation also establishes exemptions from the general restrictions of the ordinance for situations
where the use of restricted pesticides is necessary for the protection of the health and safety of residents or the
environment, and allows for residents to apply for a waiver of the restrictions on a case-by-case basis, which the City
may grant upon determining that the resident has exhausted all reasonable alternatives.

Applicable Law

The City, as a Maryland municipal corporation, has the authority to enact laws that promote the health safety
and welfare of its residents.  This authority is commonly referred to as police power.  The courts have deemed laws
that protect the environment to be exercises of police power.  Generally, exercises of police power must be rationally
related to a legitimate purpose to withstand constitutional scrutiny.  In addition, municipal police power legislation
must be consistent with federal and state law.

Federal Law

The federal government has enacted legislation and promulgated regulations that comprehensively regulate
the manufacture, labeling, and application of pesticides.  However, the Supreme Court has held that the federal



  Currently, Chapter 33B, Pesticides, of the Montgomery County Code applies in the City of1

Takoma Park.  We see no reason to opt out of the County law if the City enacts the Safe Grow Act.

  This Office assumes that the specific pesticides identified in the proposal have been2

determined to be harmful to human health or the environment.

2

pesticide regulations do not preclude local governments from enacting more restrictive pesticide regulations.
Wisconsin Pub. Intervenor v. Mortier, 501 U.S. 597, 611-12 (1991).

Maryland Law

The State of Maryland regulates the distribution and labeling of pesticides and the certification of pest
control professionals.  The Maryland Code does not expressly prohibit local governments from further regulating
the use of pesticides, and there are no Maryland court decisions indicating that the State’s regulation of pesticides
precludes local governments from enacting pesticide regulations.  Montgomery County has enacted legislation that
requires the posting of notice after the application of pesticides, requires merchants to make information about
pesticides available to customers, and regulates the storage and transportation of pesticides.   We are not aware of1

any legal challenges to Montgomery County’s authority to regulate pesticides.

Discussion

 It is the opinion of the City Attorney that the City has the authority to enact the Safe Grow Act as proposed.
The purpose of the Safe Grow Act is to protect the health of City residents and prevent the release of toxic chemicals
into the environment.  The General Assembly has expressly granted the City the authority enact legislation to
promote the health safety and welfare of its residents, which includes environmental legislation.  There exists
scientific evidence that many pesticides may be harmful to human health and the environment.   Because the2

proposal restricts the use of potentially harmful pesticides, it should withstand judicial scrutiny–it is rationally
related to the legitimate purpose of protecting the health, safety, and welfare of City residents.

Because the City has the legal authority to enact the Safe Grow Act, the City also has the authority to enforce
the Act.  Promoting awareness of the restrictions in the Act and the potential health and environmental impact of
the use of the restricted pesticides is the most efficient method of encouraging compliance with the Act.  However,
the municipal infraction process can be used to punish and deter violations of the Act.  The City would probably
have to rely on residents to report violations.
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